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The Volunteer Protection Act of 1997

In 1997, Congress — with the purpose of encouraging people to volunteer their services

while seeking to ease fears of volunteer liability — passed the federal Volunteer Protection Act [42 U.S.C. § 14503(a)]. At the time the VPA was adopted, every state had a law limiting the liability of certain volunteers.

In the late 1980s several federal legislators began proposing ways to remove the liability chill from volunteering. On the national level, Rep. John Porter (R-IL) dramatized the problem by assigning bill number 911 to his proposed Volunteer Protection Act to spur state adoption of volunteer protection laws. In 1990, President George H.W. Bush released a model act and called for state-by-state adoption. In response to these forces, state legislatures began taking action.

The final version of the Volunteer Protection Act — signed into law by President Clinton on June 18, 1997 — preempts state laws “to the extent that such laws are inconsistent with the Act.” However, it does not preempt a state law that provides additional protection from liability for volunteers. The state law preemption also does not apply with respect to a number of conditions that may be incorporated in state law.

These conditions include:

a. that a nonprofit adhere to risk management procedures, including mandatory training of volunteers;

b. laws that make a nonprofit liable for the acts or omissions of its volunteers to the same

extent that an employer is liable for the acts or omissions of its employees;

c. provisions that render the immunity inapplicable if an officer of a state or local

government brought the civil action; and

d. provisions that limit the applicability of immunity to nonprofits that provide a

“financially secure source of recovery,” such as insurance.

In addition, the federal law’s protections don’t apply to civil actions in which all parties are citizens of the state that has enacted a statute declaring that the VPA doesn’t apply. In our research we did not uncover any laws making this declaration.

Simply stated, the Volunteer Protection Act provides immunity for volunteers serving

nonprofit organizations or governmental entities for harm caused by their acts or omissions if:

􀂉the volunteer was acting within the scope of his or her responsibilities at the time of the alleged act or omission. Unfortunately, in many cases the scope of a volunteer’s

responsibility isn’t defined. In some cases a volunteer will take it upon him or herself to

undertake service for the organization.

􀂉appropriate or required, the volunteer was properly licensed, certified or authorized to act. Whether it was appropriate for a volunteer to be authorized to act will not be readily apparent in all instances.

􀂉the harm was not caused by willful, criminal or reckless misconduct, gross negligence or a conscious, flagrant indifference to the rights or safety of the individual harm. This condition provides guidance to plaintiff’s counsel in terms of wording a complaint so that it will avoid the protection of the VPA. A plaintiff need only state that a volunteer’s action was willful or in flagrant indifference to the rights and safety of the individual harm for the matter to require a factual determination by a court. Therefore, the volunteer is unable to avoid being sued and must defend him or herself.

􀂉the harm was not caused by the volunteer operating a motor vehicle, vessel, or aircraft where the State requires an operator’s license and insurance. Nevertheless, despite the VPA, many volunteers remain fully liable for any harm they cause,

and all volunteers remain liable for some actions. The VPA only applies to nonprofit

organizations and governmental entities. In addition, the VPA doesn’t prevent a nonprofit

from bringing an action against a volunteer.

42 U.S.C.S. § 14501, Volunteer Protection Act

The willingness of citizens to volunteer their services can be deterred by the threat of

liability. Many organizations have been adversely affected by the withdrawal of volunteer

services. Because of the many negative effects that result from the withdrawal of volunteer support, limiting volunteer liability is an appropriate forum for Congress.

42 U.S.C.S. § 14502, State preemption
This law preempts any inconsistent law of a state, except if the state law provides more

liability protection for volunteers that this law provides.

This act does not apply in a state that has enacted a statute citing the authority of this statute section and declaring the will of the state that this Act won’t apply in the state.

42 U.S.C.S. § 14503, Limitation on Liability

Protection for volunteers A volunteer of a nonprofit organization or governmental entity is not liable for harm caused by an act or omission done in the scope of responsibility on behalf of the organization. This applies if the volunteer was properly authorized and licensed, if such is authorization is needed.

Exceptions: the harm was caused by willful or criminal misconduct, gross negligence,

reckless misconduct or a conscious, flagrant indifference to the rights or safety of the

individual harmed; or if the harm was caused by the volunteer operating a motor vehicle,

vessel, aircraft or any vehicle for which a license or insurance is required.

Nothing in this section can be construed to affect a civil action brought by a nonprofit against a volunteer. Nothing in this section can be construed to affect the liability of a nonprofit organization or governmental entity for harm caused to another.

Limitation on punitive damages

Punitive damages may not be awarded against a volunteer for harm caused by the volunteer in the scope of responsibility to a nonprofit organization or government entity, unless the claimant establishes by clear and convincing evidence that the harm was proximately caused by an action of the volunteer that constituted willful or criminal misconduct, or a conscious, flagrant indifference to the rights or safety of the individual harmed.

Exceptions to Limitation on Liability

The limitations on volunteer liability under the VPA don’t apply to misconduct that

constitutes a crime of violence or international terrorism for which the defendant has been convicted in a court, misconduct that constitutes a hate crime, misconduct that constitutes a sexual offence, misconduct in which the defendant is found to have violated a state or federal civil rights law, or misconduct where the defendant was under the influence of drugs or intoxicating alcohol.

42 U. S. C. S § 14504, Liability for non-economic loss
In a civil action against a volunteer who has acted in the scope of responsibility to a nonprofit organization or a governmental entity, each defendant who is a volunteer is only liable for non-economic loss in direct proportion to the percentage of their responsibility of the harm.

Frequently Asked Questions About the Volunteer Protection Act
Has the number of lawsuits filed against volunteers and nonprofits changed because of the Volunteer Protection Act?

There are no signs that that the number of suits filed against volunteers or nonprofits has

decreased since the enactment of the VPA. This is probably because the VPA doesn’t

prohibit lawsuits; it simply provides a limited defense for certain volunteers under certain

circumstances. Furthermore, the VPA may be helpful to plaintiffs seeking damages from

volunteers, in that it makes it clear how a suit must be styled to require a review of the facts by a judge or jury.

Does the Volunteer Protection Act protect anyone working in a “volunteer” capacity?

Do volunteers who receive a modest stipend enjoy protection under the law?

The VPA specifically protects a volunteer who:

(1) performs services (including officers, directors, trustees and direct service

volunteers); (2) volunteers for a nonprofit organization or governmental entity; and

(3) either (a) receives no compensation (although reasonable reimbursement for expenses

incurred is allowed), or (b) does not receive anything of value in lieu of compensation in

excess of $500 per year.

Therefore, volunteers who don’t meet these conditions enjoy no protection under the VPA.

For example, someone working as a volunteer for an organization that isn’t a nonprofit under the laws of the state in which it operates — such as a new organization that has yet to incorporate as a nonprofit — would arguably not be protected by the law. A volunteer who receives a stipend of $50 per month, or $600 annually, is not protected under the VPA.

Does the Volunteer Protection Act protect nonprofits in addition to volunteers?

The VPA doesn’t affect the liability of nonprofits and governmental entities with respect to harm caused by volunteer actions. According to the law’s principal sponsor Rep. Porter, the intent of the Volunteer Protection Act, first introduced in 1986, was to “shield volunteers from being sued except in cases of willful or wanton misconduct.” In the Republican Weekly Radio Address delivered on April 19, 1997, Porter explained that “The idea here is that if litigation must arise from volunteer activity, the nonprofit organization itself should be named, not individual volunteers.”
